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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

X | GERALD C. MANK
' ' Apnmnmmnu

Honoredble John R, Shook
¢riminal Diatriet Attorney
San Antonio, Texmas

Daar Jirg Attantions

E :

opind ta) for which bdndas in the
gdm of 4285 000,00 wers author-
8 fssued by the zeo:le

L]

e gounty at the Hovembe:r,
enzrel electiont

of the county et the llovember,
9 Q)eti on?

sutheriz®d by the Constitutiont

#{5) vhat prooedure is necessary to hake
such a tuberoulay hospitel tax lsgalst™

3 On Merch 29, 1941, this department wrots you a let-
E: ter requesting further information relative to the above ques~

tions propoundsd to this office conoerning the building of a
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tuberoular hospital in seid county for which hospitel bonds
were voted in the genersl eleotion in November, 1940. 1In
reply to our above mentioned letter, on April 5, 1941, you
wrote us in part as followsg

"We acknowledgs recei;t elso of your
Opinion Ho. 0=2599. I Yelieve tiis opinion
answers satisfaotorily the questions Yo, &
and 3 propounded to you, end it will not bde
e oceasary %o go further into these questions,

) "¥We 40 desire, howsver, an opinion on
qQuestion No, 1, a8 propounded in our rsquest,
ths same being, 'Is the Comissimers' Court
of Bexar County, Texss, compelled to direct
the construction of a tuberoular hospital,
for which bonds in the sum of $£85,000,C0,
were authorized to be issued by the reople
of the County at the Novembter 1840 Generel
Election.!

"For your informatien, this orovosal to
build a hosritel was subrmitted at our Kovem-
ver General Election and at thet time the
Comaissioners' Court submitted the came, rncw-
ing in thelr own minds thet there was nct eny
method by whie!: they might levy taxes to
support the said proposed hospital. The
tventy-five cent fund for county purpcses,
ss provided by the Constitution, kaving been
already levied and allotted to other jpurposes,
unless H, B, No, 288, might provide for adéi-
tional tax levy for the surpert of said
hoespital, -

"It 18 now contended by the people who
wsre proposing the building of this hoapitel
that the people heving voted the §286,000,00
in donds, it 1s rmandatory that the tonds bte
isaued and ths hospital be built even though
it must stand idle and be of no beneflt what-
ever to the sitizens of Bexar Countyl

"Phig office has held, es you will find
from our epipion whioch was transmitted to you

s, - .- R P
v,




397

Bonorable John R, Shook, Page &

with a request for an opinion, that the Com=
misczloners' Court does not have to 1ssue these
bonds, but zay use its disoretlica in regerd to
the sarie for the reasoa that to build the hos-
sital would be & useless act and would bs of
no henefit whatever to the people as the same
could not be operated,

"Will you please, therefore, give us as
apeedily &8 possible an opinion answering our
question No, 17"

Chapter 5, Title 71, Vernon's Anrotated Civil Stat-
utes, suthorizes and empowers the Commissioners® Court of
any county to estatlish a county hospitel end to enlarge any
existing hospitels for the care end treatment of persons
suffering frox sny illness, eto,, subject to the provisions
conteined 1n said chepter, It is further vrovided in seid
chap ter that the Commisslicnsrg! Cowrt shal}) submit¢ to the
voters at a special or regular election the provosition of
jgsuin: bonds for the pur:ose of =steblishing or enlar:sing
such hos;itels, and vwhenever any such pronecsition shall re-
ceive 8 majority of the votes of the quelified tagpayers
.yoting at such eleotion, said Commissicnerst! Court ahall
‘establish end maintsin suech hospital end reve the powers
as set out iz Article 4478, Vernon's Annotated Civlil Stat-
utes, You state that the eleotion was held under Article
4483, Vernon's Annotated Civil Statutes, and thatl there was
a favoradle vote euthorizing the issuance of said bondsa,

The answer to your qusation.depends uvon the oon-
struction of the word "shaell®™ as used in the above ment ioned
statutes, AS ztated in your drief the case of Moyer v. Kelly,
93 S. W. (24) 502, th% cocurt seid;

*In stntutor} eonstruction the word *shall!
is generally construed to be mandatory. « » ."

But ir the oase of Netional Surety Conmpany v. Ledd,
116 8, ®, (84) 600, it is stated: .

*In the econstruction of statutes the word
may may be construsd to mean shall or the word
Eﬁgil mey be construed to mean may, according
To the intent sxpressed in the statute, + « "

: .
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) It is apparent timt the authorities ere in conrlict
rogarding the statutory construction of the word "shsll",
There is a long line of authoritiss holding in effect the
saze thing., However, the words of a statute ere accorded
the zeanlng that comports with the le-islative inteation,
Otherwlse stated, th2 rule 1g that the statutory words are
to be lnisrpreted according to the sense in whicia they were
ovidently used by the Iagislature, Thus when necessary to
fulfill the legislative intent, the uesaing <f words may be
extended beyond or restricted within their npatural import,
The legislative intention is primarily found in the lan:uage
of the stutute, and therefore the words iaplied are ordi-
narily siven their pleln meaning (Simsons vi Arnim, 280
S, W. 883 State v, ¥illiama, 8 Tex, 255; ¥Winder v, ¥ifg
1 8. ¥%. ‘2d) 587; Texaa Jurisprudecce, Vol, 3, p. 164.

‘e think that the word "shsll™ &8 used in the above
mentioneé steatutes should bs given its plaia meaning end is
used by the Legislature in this =ense. As atsrved in Corrus
Juris Secupdum, Vol, 2C, v. 1189:

"The »Tfect of a favorahla vnots rt e duly
putnorized hond alectisn is ta ~akem 1t the Suty
of the rroyer coun%y authorities t5 lesue the
tonig, unless discrsticrary rower is vested in

ham but gue”: vote doss not ¢opstitute a bind-
ing tontract for the iseuance of donds. (Cit-
iIng the ceges of Wilrirnzton, ete, R. Co. v,
Cnslow Zounty, 23 8, =, 205, 115 L. C., I65;

U. S.-Wadsworth v, St. Croix County, 4 ¥, 378)."

After & careful search of the authorities for =
easza ir point on the above questicn, we have been unsble to
. find any Texas case which decides this issue, %e have cou-

sidered the two cases fh othar jurlsdlctions, cited etove,
whick hreld in effeol that "the sffeot of & favorable vote
&t a duly authorized bond electiocn is to mmke 1t the dQuty
of the prorer county authorities to issue tre bonds, unless
discretionary power is vested in them"; but after cerefully
ooneidering Chapter 5, Title 71, supre, and especially
Articles 4478 and 449% conteined thersin, we fsil to fiad
where power is vested in the Cormissioners' Court to exer~
k- 6lee any discretion to determine whether such tcnds should
k. Or should not be issyed, %e belisve that the effact of e
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favorable vote at a duly authcorized bond election is to
naks 1t the duty of the Commissicners'! Court to issue the
bonéds under the above mentioped ckepter., It is our fur-
ther opinion that the word "shall” es used ir the sald
chapter in coannection with the lssusnce of sald bonds is
mandatory. The matter of securing money for the purposes
of maeintaining end operating said hospital, after its erec-
tion, cannot be datercined by thls depertment, but must be
determined by the Commissioners! Court,

Trusting that the foregoinc fully answers your
faquiry, we are

Yours very truly
ATTIRNEY GENERAL OF TEXAS

. [l (illsmn.
¥

™ AREIZTANT
i%ﬁgﬁﬂzt SENERAL Ardall %illiams
Assistant

OVED APR 16,9941




